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INTERNAL CONFLICT OF LAWS IN BOSNIA AND HERZEGOVINA 

Summary: In addition to the conflict of laws caused by the Europeanization of law in complex countries such 
as Bosnia and Herzegovina, a special problem is the internal conflict of laws that is becoming increasingly 
relevant as well as ways to resolve it. The Dayton Constitution constituted the Republic of Bosnia and 
Herzegovina as a complex state with two entities, i.e. the Republic of Srpska and the Federation of Bosnia and 
Herzegovina and District Brčko. 
This situation creates the possibility for the actual occurrence of an internal conflict of laws, i.e. raises the 
question of which of the republican or entity laws will be applied in those cases in which there is the so-called 
"element of foreignness". 
The enactment of a law that would regulate these issues imposes itself as a necessary need in order to provide 
full legal certainty with such a law and conflict of law norms. 
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INTRODUCTION 

In addition to the conflict of laws caused by the Europeanization of law in complex countries such as 
Bosnia and Herzegovina, a special problem is the internal conflict of laws that is becoming 
increasingly relevant as well as ways to resolve it. The Dayton Constitution constituted the Republic 
of Bosnia and Herzegovina as a complex state with two entities, i.e. the Republic of Srpska and the 
Federation of Bosnia and Herzegovina and District Brčko. 
The mentioned agreement redistributed the legislation between the republic and the entities, i.e. the 
district, in many legal areas. With this division, a large part of the legal areas are regulated by the 
entities, i.e. the district, so that the competence of the republic in general, and consequently in the 
area of normative and legal regulation in relation to the previous situation, is significantly narrowed. 
It is especially important that in most administrative areas the competence of the entities is exclusive. 
In addition, the legislative activity of the entities is quite extensive in areas that are under the joint 
jurisdiction of the republic and the entities, such as the regulation of judicial control of the 
administration or administrative dispute, which is the subject of our special interest. 
This significantly expanded legislative activity of the entities or districts, especially in the field of 
administrative law and administrative disputes, has created, i.e. significantly and qualitatively 
expanded the possibility for the same relationship to be regulated differently at the level of the 
republic and the entity or district. 
Such a situation should be expected, justified and necessary, since, nowadays, it is becoming more 
and more a reality. In this sense, it would be of considerable benefit to have as large and extensive an 
agreement as possible between the republic, the entities and the district on the acceptance, in whole 
or in principle, of common substantive legal solutions. 
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This agreement also refers to the regulation of certain issues, i.e. legal areas and matters. In that way, 
voluntary de facto unification of substantive legal solutions and legal regulations is achieved. 
Negotiating a solution is analogous to modern tendencies and phenomena on an international scale 
and at the international level. 
Unification of substantive law regulations is carried out in many areas of law, even in areas where 
legislative competence belongs exclusively or predominantly to the entities or the district. 

1. CURRENT SITUATION

This situation creates the possibility for the actual occurrence of an internal conflict of laws, i.e. it 
raises the question of which of the republican or entity laws will be applied in those cases in which 
the so-called "element of foreignness" appears. The element of foreignness can appear in different 
forms - domicile or residence, place of issuance and use of documents, place of imposition and 
execution of sentences, carrying weapons, etc. 
For example, when a subject of legal relationship has a residence in the territory of another entity and 
not the entity before whose courts or other bodies the matter is discussed, resolved or regulated, or 
when a person has a permit to carry a weapon issued by the competent authority of one entity wants 
to use it in the territory of another entity, as well as in many other cases when an element of 
foreignness appears. 
Thus, one additional element is either the subject of the legal relationship, or the object of the legal 
relationship, or the legal act itself. 
The existence of this element raises the question of whether in such cases the law of the republic or 
entity before whose body the matter is resolved and discussed or the law of another entity will apply. 
This, of course, in case the law of another entity is to be applied to a particular relationship at all. 
Therefore, the question arises in these and similar cases in which the republic and the entities could 
claim the right to regulate the legal relationship or some element of the relationship in which that 
"element of foreignness appears" according to the provisions of their laws. This element can appear 
in a very different form, but the question of the extent to which it will be taken into account in 
resolving such cases arises as particularly important. 
All these issues of conflict of laws at the internal level of a complex state must be resolved regardless 
of the fact that the content of legal norms would be the same in the entities and in the Brčko District. 
The court or competent body should refer to the law that is to be applied in a particular case, regardless 
of the fact that the laws of the republic, entity and district regulate a specific legal case in an identical 
manner. 
In such a situation, there is necessarily a need to prescribe conflicting norms for resolving such 
conflicts of law, or ultimately norms for determining the competent substantive law to regulate legal 
relations with the element of foreignness, in order to know which of the possible laws or rights will 
be applied to resolve a specific administrative dispute. 
It should be noted that these conflicting norms do not contain a material solution for the legal 
relationship in question, but only determine the competent law. 
Therefore, they only determine the substantive law, i.e. the Law on Administrative Dispute, which 
should be applied in resolving or regulating the legal relationship in which an additional element of 
foreignness appears. 
This situation exists in all complex states and its significance largely depends on the specific 
demarcation of normative, legislative activity between the republic and its entities or districts. As the 
normative, legislative competence of the entities is extensive and in principle fundamental, the issue 
of internal conflict of laws is of particular importance (Jenks 1956; Steinberg 2005). 
This is especially true when it is known that the experience of other countries cannot be used much 
in resolving this issue. In the United States, it is sometimes more difficult to establish a legislative 
situation when it comes to the laws of individual federal units than when it comes to general, i.e. case 
law. In this, therefore, the so-called Shepard's citation system that covers federal law, constitutions, 
and court rules is of great help. 
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The issue of internal conflict of laws in many ways, also in terms of legal constructions, resembles 
the legal issues of international conflict of laws. Therefore, the possibility of using solutions that exist 
in this area at the international level is often pointed out. 
However, although some legal constructions of conflicts of law at the international level and on an 
international scale can be used in considering the issue of internal conflict of laws, and to some extent 
in resolving this issue, between international conflict of law and internal conflict of law there is an 
important difference in essence and approach, especially when it comes to a country like Bosnia and 
Herzegovina, which needs special attention. 
While the international conflict of laws comes as an expression of the actual conflict of sovereignty 
of states as international entities, the internal conflict of laws is an expression of the cooperation of 
units within a complex state, regardless of the fact that those units have their own sovereignty. This 
is an important, essential and qualitative difference between these two types of conflict of laws, and 
it should be constantly kept in mind. 
Hence, the solution to the international conflict of laws is based on the idea of protecting one's 
sovereignty from the penetration of foreign law, while the solution to the internal conflict of laws 
must be based on the cooperation of the sovereignty of the constituent units of a complex state. 
In doing so, one must start from the assumption that the diversity of legal orders of constituent units, 
in our case entities, in one complex state can never have a contradictory character. 
Therefore, in an internal conflict of laws, the institution of "public order" (ordre public), which is 
otherwise very important and necessary in the context of an international conflict of laws, can never 
be applied. 
Given this, the laws that are supposed to regulate these two types of conflict of laws should be 
completely separated, because they, by all analogies, should regulate two completely different and 
two qualitatively different situations. 

2. PROPOSAL OF POSSIBLE SOLUTIONS

Resolving internal conflicts of law in complex states is a constitutional affair and is resolved through 
republican bodies. The enactment of a law that would regulate these issues imposes itself as a 
necessary need in order to provide full legal certainty with such a law and conflict of law norms. 
Namely, the movement of people and goods in our internal traffic is significant, so that any 
uncertainty regarding the competent law can have not only legal but also political consequences. 
These consequences could be particularly severe if the case law, in the absence of legislation, began 
to use the analogy of a solution from private international law, which would certainly be both wrong 
and harmful. 
In addition, it is certainly necessary that all individuals and all legal entities in Bosnia and 
Herzegovina know in advance which law of the republic, entity or district will be discussed or 
resolved legal relations in which there is a "foreign element" of internal character. 
The existence of this element provokes and imposes as a preliminary issue the resolution of conflicts 
of law at the domestic level. 
The question is whether the enactment of legal regulations (Longobardo 2020) that would resolve the 
internal conflict of laws should be started immediately, or it would be better and more expedient to 
wait for the republic, entities and the district to pass their laws in areas within their legislative 
competence (Brankovic 2011). 
Namely, the opinion is expressed that it would be premature to adopt regulations on internal conflict 
norms until the material regulations on the basis of which internal conflict norms should be built are 
adopted. 
However, even if to a certain extent, in order to better understand the relationship and problems, it 
would be useful to already have republic, entity and material regulations of the district in the relevant 
areas at the time of drafting internal conflict norms, it is necessary to immediately start drafting 
regulations on conflict norms. 
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This is due to the fact that conflict-of-law norms are a completely special and independent category 
from substantive legal norms and are not a derivative of them nor are they directly related to them. 
Conflict norms must exist and be applied even in the case that the de facto agreed unification of the 
respective material legal norms of the republic, entities and districts takes place to the greatest 
possible extent. 
Conflict norms provide a certainty as to which law is competent to resolve certain issues and legal 
relations. 
Having all this in mind, it is certainly better to immediately adopt regulations on conflict of law 
norms, at least for a certain legal area. The adopted solutions could be supplemented or changed over 
time if experience and practice show that it would be necessary. 
It is better to have in this matter, in which neither we nor others have enough experience, legal 
regulations that would be subject to changes in the future, which is, after all, the case for the laws that 
regulate so called classical legal matters, than to leave uncertainties and leave legal wanderings to 
court practice. 
Any disputed situation in this domain of law can have, as we have already emphasized, not only legal 
but also political consequences for this country. 
This is a special area where the lack of clear legal solutions can cause particularly damaging 
consequences. 
The broad legislative competence (Abbott 1999; Sivakumaran 2011) of the republic, entities and 
districts in not only many but also in very different legal areas causes the possibility of conflict of 
laws in a large number of legal relations of very different nature and structure. 
This is certainly a very important and decisive fact in formulating coalition norms for these various 
legal relations, which should certainly be taken into account. Hence, we think that any codification 
of the whole of internal conflict norms would not be possible or opportune, at least not at this moment 
and in the foreseeable future. 
There are several ways to enact conflict rules and resolve internal conflicts of law. One of the ways 
is to pass a main law on conflict-of-law rules, which would contain a part that would regulate general 
and common institutions of internal conflict-of-law law. 
These legal rules would apply to all cases of conflict of laws, as a rule in any type of legal relationship. 
This is provided that some other regulation on conflict of law would not exclude their application for 
certain cases of legal relations. 
Internal conflict can also be resolved by the Republic introducing coalition norms in laws that regulate 
only principles or only certain parts of certain legal matters. These norms would refer to areas that 
will be regulated by entity and district laws and where internal conflicts of law may arise. 
These matters usually represent significant units, so that these coalition norms would represent units 
for these areas of law, and it will certainly be necessary, in these cases, to accept specific points of 
attachment that will correspond to each of these types of legal relations. 
For other areas where conflicts of law occur, special laws on conflict-of-law rules would be enacted, 
as appropriate, but these laws may include either certain groups of related legal relationships or only 
individual legal relationships. 
This way of regulating conflicts, i.e. prescribing internal coalition norms through laws, fast adoption 
of these laws can be achieved, and also acceptance of the most expedient and correct solutions 
ensured, having in mind the character and nature of the legal relationship for which these coalition 
norms are adopted. 
This would provide and eliminate any a priori and dogmatism in this matter, which, by its nature and 
experience at the international level, draws it to solutions of an abstract and categorical character. 
This requires special protection because there is a constant danger of using an analogy with 
international law. 
Of course, it is still impossible to see this problem to the full extent, so it should be left to practice to 
look at the problems and offer a solution. In this way, at a later time, based on the experience from 
that practice, an attempt would be made to set up a system of conflicting norms for conflicts of law. 
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At the same time, there will certainly be a preliminary question as to who would be invited and 
authorized to adopt such conflict norms. 
Should these norms be adopted at the republican or entity levels remains a question. However, these 
are all questions that will be possible to answer only in the future and on the basis of further 
construction of the legal system. 
With regard to the system of internal conflict of law norms, it should be emphasized that the issue of 
conflict of laws could not be raised in those matters for which legal regulation is, as a whole, the 
competent republic. If that were to happen, then, in essence, the question of the constitutionality of 
such republican laws could be raised. 
This is due to the fact that in such a way the republic would regulate by its law more than what falls 
within its competence, that is, because the republic did not fully and totally regulate the matter that 
falls within its competence. The Republic has only that and as many rights that the Constitution has 
placed in its competence, but also the duty to regulate those relations. 

CONCLUSION 

In addition to the conflict of laws caused by the Europeanization of law in complex countries such as 
Bosnia and Herzegovina, a special problem is the internal conflict of laws that is becoming 
increasingly relevant as well as ways to resolve it. The Dayton Constitution constituted the Republic 
of Bosnia and Herzegovina as a complex state with two entities of the Republic of Srpska, the 
Federation of Bosnia and Herzegovina and District Brčko. 
In addition, it is certainly necessary that all individuals and all legal entities in Bosnia and 
Herzegovina know in advance according to which law of the republic, entity or district legal relations 
in which there is a "foreign element" of internal character will be discussed or resolved. 
The enactment of a law that would regulate these issues imposes itself as a necessary need in order 
to provide full legal certainty with such a law and conflict of law norms. 
This situation exists in all complex states and its significance greatly depends on the specific 
demarcation of normative, legislative activity between the republic and its entities or district. 
As the normative, legislative competence of the entities is extensive and in principle basic, the issue 
of internal conflict of laws is of special importance. This is especially true when it is known that the 
experience of other countries cannot be used much in resolving this issue. 
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